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EDITORIAL NOTES. 


The attention of the Bar is called to the important fact that 
Chapter 152 of the Laws of 1917, “An Act concerning municipalities,” 
which is the codification prepared by the Commission created under 
the Laws of 1916, goes into effect on July 4th next (1917), and not on 
February 1, 1918, as noted in the “Descriptive List of Laws and Joint 
Resolutions, Legislative Session, 1917,” compiled and sent out by 
Mr. John P. Dullard, the State Librarian. The accompanying 
repealers, Chapters 204 to 211 inclusive, do not go into effect until 
February 1, 1918, and it is this fact which has led many lawyers, 
including the State Librarian, to suppose that the codification went 
into effect at the same time as the repealing act. A leading member 
of the Commission explains the matter as to the different dates when 
the main act and the repealers take effect as follows: “The laws 
that had been codified are really repealed by the passage of the main 
act, but the principal purpose in passing the repealers was to get 
all these old laws off the statute books. The reason for having the 
repealers go into effect February 1 next, instead of at the same time 
the codification goes into effect, was a matter of protection in case 
a discovery should be made during the present summer or fall that 
some specific act had been repealed and the subject matter not 
adequately taken care of in the codification.” 





The President undoubtedly followed the advice of some of the 
leading military officers of the country in declining to permit ex-Presi- 
dent Roosevelt to go to France with a volunteer army. West Point 
men are always opposed to having military positions assigned to those 
who have not graduated from that or a similar military institution. 
Whether it be set down as jealousy or not, the fact remains there will 
be those who will also charge the President with following his per- 
sonal feelings, which are not supposed to be as kindly disposed to- 
ward the ex-President as are the people at large. This may or may 
not be so, and can neither be proved nor disproved. ‘The fact remains, 
however, that there is a keen disappointment felt by the people gen- 
erally, with, of course, many exceptions, that Calonel Roosevelt, as 
he is generally called, was not allowed to raise his brigade and take 
it to France as quickly as possible, which, in his case, would have 
been, probably, by the middle of July. We think the popular feel- 
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ing in the matter was well founded and that, for important reasons, it 
would have been wise for the President to have overruled his military 
advisers and his cabinet, (which is presumed to have been of the same 
accord), and to have yielded to the popular demand and the wishes of 
the delegations here trom France that the one American best known 
in Europe, whose name would have been an element of tremendous 
strength to the Allies, should hold up the banner of freedom on French 
territory. The fact that Roosevelt’s experience as a military officer 
has been comparatively slight should not have counted, because there 
are other regular brigade commanders who will go to the front with- 
out the possession of actual experience in any war, and because we 
can conceive of no exigency in which the strenuous level-headedness of 
the Colonel as a fighter would not have enabled him to have taken care 
of himself and of his men. He did not ask to go in command of a 
division, but as a junior commander of a brigade. Then the impetus 
it would have given to volunteering would have been tremendous, 
and the inspiration it would have been to the French and English 
troops would have weighed more than the entire cost of the expedi- 
tion. We believe that a great deal of the slackness in volunteering 
evidenced in all parts of this country has largely grown out of two 
facts: first, that there was no evidence adduced that volunteers would 
be sent to the front much under one year; and second, because of the 
turning down of the Roosevelt proposition. In this connection it is 
to be remembered that, when General LaFayette came to us in the 
days of the Revolution, he did so against the combined judgment of 
all the authorities of France. He would not be put off, however, and 
he practically stole away and came to us as a very young man of 
twenty, with army experience practically nihil. Yet his mere coming 
raised the hopes of America, and, in a brief time, his very name created 
an enthusiasm among the soldiers which was next to that created by 
Washington himself. There has not been another civilian in America 
since LaFayette’s day, who, known to the world for his peculiar in- 
dependence and ability, has volunteered to take sides with other na- 
tions in a war for freedom. We have no other man now who has applied 
to the President to raise a brigade in order to fight with the Allies. 
There is no other person, military or civil, who could attract to his 
colors the stamp of men who had engaged to enroll as soldiers under 
Roosevelt. The country will lose the services of these men, for the 
most part, for a variety of reasons. It may be too late now to rectify 
the mistake, but it has been a mistake, nevertheless. Neither West 
Point nor politics should have cqunted in the matter. 





In the year 1910 the statement was made that the number of 
lawyers in the United States was 75,000. The number to-day is prob- 
ably nearer 100,000. At the time mentioned an estimate was pub- 
lished of the income of the members of the Bar upon a percentage 
basis, and it was estimated that 2 per cent. earned $25,000 a year and 
upward; 6 per cent. earned from $10,000 to $25,000 per year; 13 pet 
cent. from $5,000 to $10,000 per year ; 25 per cent. from $2,000 to $5,000 
per year. This would leave 54 per cent. to scramble for a living while 


tivel 
the | 
ago 

cond 
sible 
that 

New 
expe 
of w 
been 
than 


‘ 


the p 
ae 
new 
toads 
“ 


tach « 
hole j 
keep ! 








ns, it 
itary 
same 
ies of 
nown 
idous 
rench 
»fficer 
there 
with- 
se we 
ess of 
1 care 
l of a 
|petus 
1dous, 
nglish 
xpedi- 
-ering 
f two 
would 
of the 
n it is 
in the 
ent of 
r, and 
1an of 
oming 
reated 
ted by 
merica 
iar in- 
er na- 
ipplied 
Allies. 
to his 
under 
for the 
rectify 


- West 


iber : 
s prob- 
iS an 
entage 
~ar and 
13 pet 
) $5,000 
g while 







EDITORIAL NOTES. 163 


earning less than $2,000. On this basis, out of, say 75,000 lawyers, 
40,500 were living on an income ranging from $50 to $150 per month. 
This is certainly not a good outlook, but we believe the percentage 
could be verified in New Jersey to-day were it possible to make the 
test. All of which does not mean that a man with a well-balanced 
mind, first-class training, excellent business capacity and a real knowl- 
edge of the law, will not succeed at the Bar. But it does mean that a 
very serious proportion of those who undertake to study law and 
become admitted to the profession are mistaken as to what they are 
likely to achieve. For this reason, when members of the Bar are ap- 
proached by young men with a desire to register themselves as 
students, it would not be amiss, unless they distinctly saw special 
capabilities in the proposed students to advise them to make their 
money in some other way. The same kind of frankness that Lincoln 
used once in advising a client might well be adopted in many instances. 
Lincoln’s law partner, Herndon, stated that he heard Lincoln, in his 
office in Springfield, advise a client in these words: “We can doubt- 
less gain your case for you; we can set a whole neighborhood at log- 
gerheads; we can distress a widowed mother and her six fatherless 
children, and thereby get for you $600 to which you seem to have a 
legal claim, but which rightfully belongs, it appears to us, as much 
to the woman and children as it does to you. We shall not take your 
case, but we will give you a little advice, for which we will charge you 
nothing. You seem to be a sprightly, energetic man. We would ad- 
vise you to try your hand at making six hundred dollars in some other 
way.” 





It is to be regretted that General Goethals is not likely to be ac- 
tively engaged in solving the road problems for New Jersey during 
the present Summer, but, in the meantime, a letter written some time 
ago by Thomas A. Edison to the Commission which investigates road 
conditions under appointment of the Governor may well stand as sen- 
sible, practical and important. At that time Mr. Edison had no idea 
that the constructor of the Panama Canal could be induced to come to 
New Jersey to build up the road system, and so he suggested “a highly 
experienced French road engineer,” in which he showed his knowledge 
of world conditions as to roads, because nowhere has greater success 
been achieved in the building of highways under all kinds of difficulties 
than in Southern France. What Mr. Edison wrote was as follows: 

“My opinion is that the following is necessary in order to solve 
the problem you mention: 

“One—Engage a highly experienced French road engineer for 
lew constructions, and also for drainage and frost difficulties on old 
toads. 

“Two—Use only concrete for new construction. 

“Three—For old roads use old men and give them several miles 
tach of road to patrol, instructing them to repair at once the slightest 
hole in the surface of the road before it can be enlarged, and also to 
keep the drainage clear of debris. 
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“Four—Distribute repair materials at intervals along all roads for 
use by the patrols, and furnish patrol men with light, large-wheel 
hand carts and repair tools. 

“Five—lInstitute a proper system of checking and administrative 
control over the patrol men and their work. 

“The State should make the proper arrangements with all other 
authorities and then take over the construction and maintenance of 
all roads in the State; otherwise no proper road system is possible. 

“Roads should not be built by comtractors. They tamper with 
state inspectors and the roads are badly constructed. 

“Keep the road business out of politics, if such a thing is pos- 


sible.” 





The lawyers, as well as the doctors, are arranging in the larger 
cities to take over and care for the business of such attorneys as wish 
to enlist in the army or navy, or who may later be drafted to serve 
their country. This is as it should be. In our largest city, Newark, 
the Board of Trustees of the Lawyers’ Club of Essex County has 
well taken the matter in hand, and decided upon all the various 
questions of separate bank accounts, powers of attorney, division 
of practice, etc., and we believe these points have been printed. Even 
in our smaller counties similar arrangements are being made, and 
this is as it should be. 





For the first time in many years the Supreme Court has reversed 
the decision of the Examining Board, and certified the papers of a 
student over the failure marks of the Examiners. The details of 
the case have not been made public, except that the successful appli- 
cant for admission is known to have been Mr. Bayard R. Kraft, son 
of Prosecutor William J. Kraft, of Camden, who had failed twice 
before to pass the test of the Board of Examiners. It would be 
interesting to know just why the exception was made, but we do not 
doubt that it was founded upon sound reasons. It is very unlikely, 
however, that the Supreme Court will often review the discretion 
of the Examiners hereafter, since, whatever the basis for the finding 
in this case, if it once becomes understood that such a review may 
be easily obtained, there will be no end to the applications for review 
to be made to the Court. It is well known that about half, and 
sometimes more of the applicants for admission to the Bar in this State 
fail to succeed at their first ekamination, and if, in the course of a 
year, about a hundred or more young men, through their attorneys, 
apply to the Supreme Court for an examination of the marks against 
them, it is easy to be seen to what this will lead. 





The Supreme Court of the United States, in Erie Railroad v. 
Winfield, on May 21, reversed our Court of Errors and Appeals on the 
subject of common carriers in interstate commerce being subject to 
State liability acts. Mrs. Winfield instituted suit in the New Jersey 
Courts under the State Workmen’s Compensation Act of 1911 for 
the death of her husband. Mr. Winfield was in charge of a switch 
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engine on the Erie transfer yards at Croxton. The cars switched 
carried freight, some of which was interstate and some intrastate. 
In leaving the yards after parking his engine for the night, Winfield 
was struck by an engine, receiving injuries from which he died. No 
casual negligence was alleged or proved. “In this circumstance,” 
says Justice Van Devanter, speaking for the Court, “the trial Judge, 
while not doubting the fatal injury occurred in the course of the 
defendant’s employment, held he was not then employed in interstate 
commerce and that compensation should be made under the State 
law.” The State Supreme Court reversed this judgment on the 
ground the deceased’s employment at the time was in interstate com- 
merce and that the case was controlled by Federal statute. That 
judgment, in turn, was reversed by the Court of Errors and Appeals, 
which, although assuming “that the conclusion of the Supreme Court 
as to the character of the deceased’s employment at the time of 
injury was justified by the facts proved,” regarded the Federal act 
as without bearing because “affording no remedy and imposing no 
liability in the absence of casual negligence.” Justice Van Devanter 
said the questions thus presented to the highest tribunal were these: 
“Second, whether the facts proved sustain the conclusion that the 
deceased was employed in interstate commerce. Third, whether by 
reason of the State statute the carrier became bound contractually 
to make compensation in this instance, even though it came. within 
the Federal act. The second question must be given an 
afirmative answer. In leaving the yards deceased was discharging 
a duty of his employment; that he was employed in 
interstate commerce is plain, and that his employment also extended 
to intrastate commerce is for present purposes of no importance. The 
third question requires some notice of the New Jersey Act. It consists 
of two parts. One conforms to the principle which regards negligence 
as the basis of liability and excludes liability in the absence of negli- 
gence. In its details, however, the part differs materially from the 
Federal act.” 





THE SUPREME COURT ON THE ADAMSON LAW. 


The Act of Congress commonly called the “Adamson Law” was 
sustained by the Supreme Court in an opinion of the Chief Justice 
delivered March 19, 1917. Five Justices concurred in the judgment, 
the Chief Justice and Justices Holmes, McKenna, Brandeis and 
Clarke. Justice McKenna delivered a separate concurring opinion. 
Justice Day delivered a dissent based upon one point. Justice Pitney 
delivered a dissent, in which Justice Van Devanter concurred, agree- 
ing with Justice Day but resting also on additional grounds. Justice 
McReynolds dissented separately. 

The title and text of the Act so far as material are: 

“An Act to establish an eight-hour day for employees of carriers 
engaged in interstate and foreign commerce, and for other purposes. 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That beginning 
January first, nineteen hundred and seventeen, eight hours shall, in 
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contracts for labor and service, be deemed a day’s work and the 
measure or standard of a day’s work for the purpose of reckoning 
the compensation for services of all employees who are now or may 
hereafter be employed by any common carrier by railroad, except rail- 
roads independently owned and operated not exceeding one hundred 
miles in length, electric street railroads, and electric interurban rail- 
roads, which is subject to the provisions of the Act of February fourth, 
eighteen hundred and eighty-seven, entitled ‘An Act to regulate com- 
merce,’ as amended, and who are now or may hereafter be actually en- 
gaged in any capacity in the operation of trains used for the trans- 
portation of persons or property on railroads, except railroads inde- 
pendently owned and operated not exceeding one hundred miles in 
length, electric street railroads, and electric interurban railroads, . . 
“Sec. 2. That the President shall appoint a commission of three, 
which shall observe the operation and effects of the institution of the 
eight-hour standard work day as above defined and the facts and con- 


ditions affecting the relations between such common carriers and em- 
ployees during a period of not less than six months nor more than nine 
months, in the discretion of the commission, and within thirty days 
thereafter such commission shall report its findings to the President , 
and Congress; . . f 
“Sec. 3. That pending the report of the commission herein pro- f 
vided for and for a period of thirty days thereafter the compensation f 
of railway employees subject to this Act for a standard eight-hour d 
workday shall not be reduced below the present standard day’s wage, 
and for all necessary time in excess of eight hours such employees P 
shall be paid at a rate not less than the pro rata rate for such stand- f 
ard eight-hour workday. ¥ 
“Sec. 4. That any person violating any provision of this Act shall t] 
be guilty of a misdemeanor and upon conviction shall be fined not less a 
than $100 and not more than $1,000, or imprisoned not to exceed one te 
year, or both.” Pa 
The pivotal question was, whether Congress had power to pass fr 
the act, and no power of Congress was suggested in any of the opin- ei 
ions except its power to regulate commerce with foreign nations, 
among the states and with the Indian tribes. in 
The typical contract between railroad companies and their em- Ju 
ployees affected by the act is a contract basing pay on one hundred ha 
miles or less, ten hours or less; ten hours’ pay is given for a one hun- bu 
dred miles or less and overtime is paid pro rata. This contract may tic 
be thus summarized: one hundred miles or less, ten hours or less, shall ar 
constitute a day. During the year 1916 the labor unions of employees tet 


demanded of the railways an eight-hour basis of pay and extra over- 
time pay beyond eight hours, overtime at fifty per cent. above normal 
rate. The railways and labor unions having failed to reach any agree- 
ment and a strike having been called, Congress passed the act above 
quoted. 
It having been frequently decided and being conceded that, in 
order to be within the power of Congress to regulate commerce, legis- 
lation must have some real or substantial relation to or connection 
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with commerce, the inquiry was whether this legislation had a real or 
substantial relation to commerce. 

It will be seen that the first section of the act says only that in 
contracts for labor and service eight hours shall be deemed a day’s 
work and the measure or standard of a day’s work for the purpose of 
reckoning compensation of employees. Unless the ordinary sense of 
this language may be enlarged by reference to the title of the act, or 
by considering the facts leading up to the passage of the act, or by 
reference to the statements of legislators in committee or in debate, 
it would seem to be a mere rule for the interpretation of contracts. 
But apparently the majority of the court holds that it imposes an 
obligatory standard of pay on both the railways and their employees. 

The more essential controversy was the validity of section 3. Sec- 
tion 2 having provided for a commission to observe during a period of 
not less than six months or more than nine months the operation and 
effect of the eight-hour standard workday and the facts and conditions 
affecting the relation between railways and their employees during 
that period, section 3 provides that until thirty days after this commis- 
sion shall report to Congress the compensation of railway employees 
subject to the act for the standard eight-hour day shall not be less than 
standard day’s wage then existing, with overtime beyond eight hours 
pro rata. In other words, pending the report of the commission and 
for thirty days thereafter each railway company was required to pay 
for eight hours at least as much wages as it then paid for its standard 
day. 

It is obvious and not disputed that the act contains no prohibition 
against employees working more than eight hours and leaves in effect 
the sixteen-hour law. On this ground the railways urged that the 
whole effect of the act is to fix a scale of wages. But the court said 
the act establishes a standard day as well as a scale of wages; a stand- 
ard day permanently, a scale of wages during a period not exceeding 
ten months. Apparently the court holds that as to the employees 
governed by the act, both they and their employers are prohibited 
from contracting on any other basis than that of a standard day of 
eight hours. 

Touching the validity of section 3, the fixing of a wage scale dur- 
ing the temporary period, the argument of the opinion of the Chief 
Justice is, that the business of common carriers is public, that society 
has an interest in the continuéd operation and rightful conduct of the 
business, and that the public interest begets a public right of regula- 
tion to the full extent necessary to secure and protect it; that on fail- 
ure of the railways and their employees to agree, thus threatening in- 
terruption of interstate commerce and great injury of public interests, 
the power of Congress arises to make this agreement for the parties; 
to provide for a standard of wages to fill the want caused by the failure 
toagree. The court argues that this is a proper part of governmental 
regulation, because necessary to prevent the stoppage of commerce 
resulting from failure of the railway companies and their employees to 
agree on wages. To what purpose, the court asks, is governmental 
regulation if it cannot secure to the public an efficient and reasonable 
service and prevent service from being destroyed? “To what derision 
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it would reduce the power of government” if that power did not ex- 
tend to doing what is essential to prevent railway operation from be- 
ing stopped. 

Pursuing this argument, the court said that the act of Congress 
amounts in substance and effect to exertion of its authority com- 
pulsorily to arbitrate between the parties wage disputes by estab- 
lishing a legislative standard of wages—exercised in this case by di- 
rect legislation—but the same power involved in establishment by 
Congress of other means of compulsory arbitration. 

As to the carrier, the court said that it engaged in the business of 
interstate commerce, a business charged with a public interest, sub- 
ject to the power of Congress to regulate; and that the very absence 
of a scale of wages by agreement called for the appropriate legislative 
remedy. As to the employee, the court said it was again obvious that 
he engaged in a business charged with a public interest which subjects 
his right to leave the employment to the regulative power of Congress, 

Mr. Justice McKenna concurring said that when one enters into 
interstate commerce he enters a service in which the public has an in- 
terest and subjects himself to that public interest and to the regula- 
tion thereof as a condition attaching to the employment. 

Mr. Justice Day dissenting said he was not prepared to deny the 
power of Congress to regulate wages of railway employees engaged 
in commerce among the states. On the question of congressional 
power to fix wages he agrees with the majority opinion. Conceding 
that every presumption exists in favor of legitimate exercise of legis- 
lative power and that the courts have no authority to inquire into 
motives of legislators, conceding that ordinarily every enactment pre- 
supposes proper motives and sufficient information and knowledge of 
the legislature to warrant the action taken, Mr. Justice Day said that 
this law on its face shows Congress had no knowledge or information 
of the facts, did not pass on the facts, and expressed in the law itself 
inability to fix in advance of investigation a just and proper wage; 
that the act, unlike most legislation, professes on its face to provide 
an experiment for the very purpose of determining what is a proper 
wage. Consequently he said that the act, fixing a wage during the 
period of experiment and for the purposes of experiment, and imposing 
on the carriers and the public the very large cost of the experi- 
ment with no provision for recoupment should the temporary 
wage be unjust, is a taking of property without due process, 
contrary to the fifth amendmenk He said that no emergency, what- 
ever its character, can justify the unlawful appropriation of private 
property. Ex parte Milligan, (1867) 4 Wall. (U. S.) 2, 18 L. Ed. 281. 
In this view Justices Pitney and Van Devanter concurred. 

The reader will determine for himself whether the opinion of the 
court answers Mr. Justice Day. The opinion of the court, in asserting 
the supremacy of the public right of control over the private right of 
agreement on wages, said: 

“Nor is it an answer to this view to suggest that the situation was 
one of emergency and that emergency cannot be made the source of 
power. Ex parte Milligan, 4 Wall.2. The proposition begs the ques- 
tion, since although an emergency may not cal! into life a power which 
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has never lived, nevertheless emergency may afford a reason for the 
exertion of a living power already enjoyed. If acts which, if done, 
would interrupt, if not destroy, interstate commerce may be by anti- 
cipation legislatively prevented, by the same token the power to regu- 
late may be exercised to guard against the cessation of interstate com- 
merce threatened by a failure of employers and employees to agree as 
to the standard of wages, such standard being an essential prerequisite 
to the uninterrupted flow of interstate commerce.” 

Justices Pitney and Van Devanter were of opinion that fixing 
wages of train employees has no such real or‘substantial relation to or 
connection with commerce as to be a regulation of commerce; and 
therefore that fixing wages is beyond the power of Congress. In this 
Mr. Justice McReynolds apparently concurs, but six members of the 
court expressed the opinion that fixing wages is so pertinent and close- 
ly related to transportation as to be a regulation of commerce and 
within the power of Congress. 

Mr. Justice Day says he is not prepared to admit that Congress 
may coerce employees to continue in service in interstate commerce, 
and he thinks this question not involved in the case. But the views 
of the majority opinion as to this question certainly are not obiter. 
The whole majority opinion proceeds upon the argument that both 
carriers of commerce and their employees engage in a business which 
is subject to a public use and to public regulation, and that both em- 
ployer and employees engaging voluntarily in such a business sur- 
render their private rights to the extent necessary to make public 
regulation effective; and that, as a vital part.of public regulation is to 
prevent the stoppage of commerce and to secure its continued flow, 
Congress has a right to arbitrate between employer and employee and 
to force agreement between them on wages and terms of service. 
There would appear to be no good answer to Mr. Justice Mc- 
Reynolds, who dissented but said: 

“But, considering the doctrine now affirmed by a majority of the 
Court as established, it follows as of course that Congress has power 
to fix a maximum as well as a minimum wage for trainmen; to require 
compulsory arbitration of labor disputes which may seriously and di- 
rectly jeopardize the movement of interstate traffic; and to take meas- 
ures effectively to protect the free flow of such commerce against any 
combination, whether of operatives, owners, or strangers.” — Charles 
W. Bunn, in Minnesota Law Review. 





Injury to an employé by falling down steps down which he 
was carrying a load in the course of his employment, because of the 
act of a passing employé in thrusting a newspaper against his ribs 
for the purpose of tickling him, is held not to arise out of his em- 
ployment within the meaning of the Workmen’s Compensation Act, 
in the California case of Colorado Beach Co. v. Pillsbury, L. R. A. 
1916F, 1164. 
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IN RE BROCEMAN. 


(Supreme Ct., Dist. of Columbia, Feb. 20, 1917). 
Minors—Enlistment in National Guard—Consent of Parent. 


Hearing upon a petition for a writ of habeas corpus to secure 
the release of a minor from an enlistment in the National Guard of 
the District of Columbia. Petition dismissed. 

Mr. F. R. Whippler for the Petitioner. 

Mr. S. T. Ansell, Mr. L. W. Call and Mr. W. S. Hodges for the 
Respondent. 

GOULD, J.: A petition for a writ of habeas corpus was filed 
June 21, 1916, by William J. Brockman to secure the release of his 
son, John B. Brockman, from an enlistment in the National Guard of 
the District of Columbia. Two grounds were alleged upon which it 
was claimed his detention was unlawful; first, because he enlisted 
when he was seventeen years of age without the consent of his par- 
ents; and, second, because the President, under date of June 18, 1916, 
had called the National Guard of the District of Columbia to be 
mustered into service of the United States for duty “in or at the border 
of the Republic of Mexico,” in violation of Article 1, Section 8, 
Clause 15, of the Constitution of the United States. The writ was 
issued and John B. Brockman was produced in open court in the 
custody of a superior officer. No counsel appearing on behalf of 
the military authorities, the Court, counsel for Brockman not object- 
ing, continued the hearing until June 30, 1916, also ordering that 
Brockman remain in the custody of his commanding officer. 

On June 29, 1916, petitioner filed a supplemental petition, stating 
with greater particularity the matters in his original petition and add- 
ing, upon information and belief, the fact that his son had been ac- 
tually mustered in the military service of the United States at Fort 
Meyer, Va., and was to entrain for service on the border of the Repub- 
lic of Mexico. On the 30th of June, the day to which the hearing had 
been continued, the Judge Advocate of the National Guard of the Dis- 
trict of Columbia consented that an order be signed discharging Brock- 
man “from service in the National Guard of the District cf Columbia, 
and from the military service of the United States of America.” On 
July 7, 1916, a motion was filed by the Judge Advocate of the United 
States Army to set aside the order last mentioned and for leave to 
file a return which was attached to the motion, on the grounds that 
the order was signed under misapprehension of the facts, and 
that, Brockman having been then mustered into the service of the 
United States, the Judge Advocate of the National Guard had no 
authority to consent to the order. 

The return, annexed to the motion, is, in substance, as follows: 
that Brockman enlisted April 28, 1915, as a private in the National 
Guard of the District of Columbia, representing himself to be 19 
years of age, as shown by a copy of his enlistment paper annexed 
to the return, and ever since that time has continued to serve as 4 
member of said National Guard and has received the pay and allow- 
ances provided by law; that on or about June 19, 1916, he, together 
with the organization to which he belonged, was ordered into the 
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service of the United States under a lawful call made by the Presi- 
dent; that he obeyed said call and on June 28, 1916, with the other 
members of his company was lawfully mustered into said service. 
It is further alleged that Brockman reached the age of 18 on October 
20, 1915, and that after that date he continued to serve as a member 
of the National Guard, and to receive the pay and allowances pro- 
vided by law. 

Argument was heard on the motion to set aside the order of 
June 30, 1916, and for leave to file the return, the Court stating that, 
in ruling on the motion, a decision on the merits would be included. 

The facts stated in the return sought to be filed so far as the sub- 
stantial questions involved are concerned are undisputed, and the 
questions to be decided are purely questions of law. The latter may 
be stated as follows: 

First. Did the enlistment of Brockman in the National Guard 
at the age of 17 years and 6 months, without the consent of his par- 
ent, deprive the latter of the right to his custody, and emancipate him 
from his control? 

Second. Did his continuance in the service of the National 
Guard for eight months after reaching the age of 18 produce those 
results ! 

Third. Do the provisions of law relating to the enlistment in, 
and mustering into, the regular army of the United States affect 
the rights of petitioner, so far as the custody and control of his son 
are concerned ? 

Fourth. Has the Court jurisdiction to review the act of the 
President in calling forth the National Guard? 

First. The original enlistment was made under the Act of Con- 
gress approved January 21, 1903, entitled “An Act to Promote the 
eficiency of the militia and for other purposes,” (32 Stats., 775), as 
amended by the Act of May 27, 1908 (35 Stats., 339), and the Act 
of April 21, 1910 (36 Stats., 329). The first section reads as follows: 
“That the militia shall consist of every able-bodied male citizen of 
the respective States and Territories and the District of Columbia, 
and every able-bodied male of foreign birth who has declared his 
intention to become a citizen, who is more than eighteen and less 
than forty-five years of age, and shall be divided into two classes. 
The organized militia, to be known as the National Guard of the 
State, Territory, or District of Columbia,” etc. 

There is no provision in any part of the Act or its amendments 
requiring the consent of the parent or guardian of a minor to such 
enlistment. 

It is well settled that at common law an enlistment in the army 
of navy was not voidable by the infant or by his parent or guardian. 
In Rex v. Rotherfield Greys, 2 Dow]. & R., 628, the Court said, speak- 
ing through Holroyd, J.: “By the common law a father is entitled to 
the control of his child unless some other circumstance occurs to 
deprive him of his control. By entering into the marine the pauper 
teased to be under the control of his father, and became subject to 


the control of the Crown as long as that state of circumstances con- 
tinued,” 
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In Rex v. The Lytchet Matraverse, 2 Dowl. & R., 628; s. ¢. 1 
Barn. & C., 345, it is held that the authority of the State is paramount 
to that of the parent so long as the minor continues in the service, 
Bailey, J. saying: “It appears, then that in ordinary cases the 
authority of a father over his child continues until the age of 21, but 
the case of a soldier is an exception from the general rule, for an infant 
may by law enlist and become bound to serve the State; and if he 
does contract to serve and the State adopt him as their servant, that 
adoption severs him from his father’s family and he then becomes 
subject to the paramount control of the State. But in the case of 
a minor who enters into the army the State will be entitled to his 
service, and against the public the father cannot claim him.” 

In United States v. Blackeney, 3 Gratt., 405, Baldwin J., said: 
“Thus it will be seen that in England neither the common law nor the 
statute law protects minors from the effect of their contracts of 
enlisment; and no one has ever supposed that parents or guardians 
have the right to reclaim them from military service.” He points 
out that the whole difficulty in the subject arises from the failure to 
discriminate between the public or national law and the municipal 
or domestic law. “It seems to me obvious,” he continues, “that the 
enlistment of a minor capable of bearing arms does not fall within 
the general rule of the municipal law in regard to the incapacity of 
infants under the age of twenty-one, to bind themselves hy contract. 
Nor am I disposed to regard the enlistment as an exception to that 
rule. The rule, I think, has no application to the subject. The 
capacity of all citizens or subjects to bear arms and to bind them- 
selves to do so by voluntary enlistment is in itself a high rule of the 
public law, to which the artificial and arbitrary rule of the municipal 
law forms no exception. The rule of the public law is subject to 
but two conditions, the ability to carry arms, and his consent to do s0; 
and these conditions may exist in as full force at the age of eighteen 
as at the age of twenty-one.” 

In Com. v. Gamble, 11 Serg. & R., 93, Chief Justice Gibson decided 
the question on the broad ground of public policy, which requires that 
a minor be at liberty to enter into a contract to serve the State, when- 
ever such contract is not positively forbidden by the State itself, during 
which service parental authority over him is suspended. He states 
this to be the common law of England. 

In Acker v. Bell, 62 Fla.4108, s. c., 39 L. R. A., N. S., 454, the 
Court said: “It will be observed that by the statutes above quoted 
no consent in writing or otherwise is required from parents or guard- 
ians, and no exception is given to minors who do not obtain such 
consent. As Congress and the Legislature have authorized the minot 
Bell in this case to engage in the service of this State by enlisting 
the militia or National Guard, without requiring the previous consent 
of his parent to the contract of enlistment, and no contenion being 
made that such contract has not been fairly made with an infant of 
reasonable discretion, his contract will be deemed to have a semblance 
of benefit to him, and to be essential to the public welfare, and there 
fore binding to all intents and purposes upon him and his parent.” 
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In the case of U. S. v. Grimley, 187 U. S., 147, the Court said: 
“The age of thirty-five, as prescribed in the Statute, is one of con- 
venience merely. The Government has the right to the military 
service Of all its able-bodied citizens, and may, when emergency 
arises, justly exact that service from all. And if for its own con- 
venience, and with a view to the selection of the best material, it has 
fixed the age at thirty-five, 1t is a matter which in any given case it 
may waive; and it does not lie in the mouth of any one above that age, 
on that account alone, to demand release from an obligation volun- 
tarily assumed, and discharge from a service voluntarily entered into. 
The Government, and the Government alone, is the party to the 
transaction that can raise objections on that ground.” 

In this case the statute provided that “Recruits enlisting in the 
army must be effective and able-bodied men, and between the ages 
of sixteen and thirty-five years, at the time of their enlistment.” 
Grimley sought release because he was more than thirty-five years 
old when he enlisted, although he represented himself as twenty-eight. 
But the ruling of the Court, viz., that the age limit in this, and similar 
statutes, is fixed for the convenience of the Government, and may be 
waived by it, applies as well to a person under the age limit as one 
over it. 

The case of Morrisey v. Perry, 137 U. S., 157, involved a construc- 
tion of section 1116, R. S. U. S., which provides for enlistment between 
the ages of 16 and 35 years; and section 1117, which provided that 
“no person under the age of twenty-one years shall be enlisted or 
mustered into the military service of the United States without the 
written consent of his parents or guardians; Provided, That such minor 
has such parents or guardians entitled to his custody and control.” 
The Court, speaking through Mr. Justice Brewer, said cf this latter 
section that it meant simply that the Government will not disturb 
the right of the parent or guardian over his or her child without 
consent. “It gives the right to such parent or guardian to invoke 
the aid of the Court and secure the restoration of a minor to his or 
her control; but it gives no privilege to the minor.” 

Dealing with the broader and more vital question of the right of 
the State to require military service of its citizens, Mr. Justice Brewer 
continues: “The age at which an infant shall be competent to do any 
acts or perform any duties, military or civil, depends wholly upon 
the legislatures. United States v. Bainbridge, 1 Mason, 71; Wassum 
v. Feeny, 121 Mass. 93, 95. Congress has declared that minors 
over the age of sixteen are capable of entering the military service, 
and undertaking and performing its duties.” 

“An enlistment is not a contract only, but effects a change of 
status . . . It is not, therefore, like an ordinary contract void- 
able by the infant. At common law an enlistment was not voidable 
either by the infant or by his parents or guardians.” 

From these two cases the law, as declared by the Supreme Court, 
would appear fairly stated as follows: Unless the statute requires 
the consent of the parent or guardian to the minor’s enlistment, his 
enlistment, even below the age for military service fixed by the Legis- 
lature, cannot be taken advantage of by them; nor can the infant take 
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advantage of his act in so enlisting, because, as said in the Grimley 
case, supra, the age limit is a matter of convenience for the Govern- 
ment, which in a given case it may waive. A fortiori, where, as in the 
instant case, an infant has secured his enlistment by a false statement 
as to his age and thus has obtained the status of a soldier, and the 
Government, relying upon his false statement, has included him in 
its army of national defense, it would be against public policy to allow 
him to secure his release by taking advantage ot his own wrong. 

The proposition that no consent of parent or guardian to the 
enlistment of a minor is necessary unless’ required by the statute is 
stated by Justice Storey in U.S. v. Bainbridge, 24 Fed. Cas., 14, 497, 
as follows: “This course of legislation manifestly shows, that when- 
ever the rights of parents ever intended to be saved, a special proviso 
was uniformly introduced for that perpose.” An examination of this 
legislation fully confirms this statement. 

It follows from the foregoing that the enlistment of Brockman in 
the National Guard at the age of 17 years and 6 months, on his state- 
ment that he was over the age of 18, was binding as to the minor, and 
that the statute under which he enlisted made no requirement for 
parental consent. 

Second. It is also the law that even if his original enlistment 
was voidable, his continuance in the service of the National Guard for 
eight months after reaching the age of 18, validated his original 
enlistment. This was held in Ex Parte Hubbard, 182 Fed., 76, Circuit 
Judge Lowell saying: “Moreover, in the case at bar, Hubbard’s 
service and his receipt of pay continued long after the 16-year limit 
had been passed. It is not to be supposed that a boy who has enlisted 
under 16, whether with or without his parents’ consent, may continue 
in the service until he is nearly or quite of age, and then defend 
himself against a charge of desertion on the ground that his origina! 
enlistment was entered into when he was under 16. By remaining 
in the service and by receiving pay between 16 and 18, he may noi 
ratify his contract of enlistment in the strict sense of ratification, but 
his acts are the equivalent of an enlistment after 16.” 

Third. It is further contended that by section 1117, R. S. U.S. 
Brockman could not be mustered into the regular army before he was 
twenty-one without the written consent of the parents or guardians, 
and this section, already quoted, so provides. It is earnestly and 
forcefully contended by counsel for respondent that this section 
relates exclusively to “The Amy,” as it is found under Title XIV, 
R. S. U. S., which is devoted exclusively to the organization of the 
regular army; while the provisions for the militia are found under 
Title XVI, R. S. U. S. In other words, the argument is that the 
section has reference to the forces raised by Congress and not to the 
militia, which are primarily state forces, subject to only a limited 
Federal use and control. There is much force in the contention, 
although a contrary view seems to have been entertained by the 
Florida Supreme Court, in Acker v. Bell, supra, and in Re Burns, % 
Fed., 796. 

But it is unnecessary to decide the point, because at the date 
Brockman was mustered into the regular army, section 1117 had been 
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superseded by the Act Approved June 3, 1916, commonly known as 















































































































rimley the National Defense Act, section 27 of which, entitled “Enlistments 
overn- in the Regular Army,” provides in part: “That no person under 
in the the age of eighteen years shall be enlisted or mustered into the mili- 
rement tary service of the United States without the written consent of his 
nd the parents or guardians, provided that such minor has such parent or 
er ” guardians entitled to his custody and control.” 
> allow As the record shows that Brockman was over the age of 18 
ig. ie when the company of the National Guard to which he belonged was 
tute is mustered into the regular army, no consent of his parent was required. 
14. 497. Fourth. The petitioner, as a further ground for relief, claims in 
- wher- his petition that the call of the President for the National Guard of 
proviso the District of Columbia to be mustered into the service of the United 
of this States was in violation of the Constitutional rights of the petitioner, 
because such call may be made only to execute the laws of the United 
‘man in States; to suppress insurrections, and to repel invasions, “none of 
s state- which reasons, causes, or emergencies existed in the State of the Union 
lor, and on the said 18th day of June, 1916, so as to permit the President of 
ent for the United States to exercise the said powers.” 
No authority is cited to support this ground of relief. The ques- 
ustment tion was decided at an early date by the Supreme Court contrary to 
yard for petitioner’s contention, in a case where a member of the Militia of the 
original State of New York sought to escape the consequences of a court- 
, Circuit martial in which he was punished for refusing to obey a call of the 
abbard's President of the United States to enter the military service of the 
ar limit latter during the war of 1812. (Martin v. Mott, 12 Wheat. 19.) 
enlisted John Marshall was then Chief Justice of the court, and Joseph Story 
continue wrote its unanimous opinion. In the course of it he said: “The Con- 
| defenc stitution declares that Congress shall have power ‘to provide for 
original calling forth the militia, to execute the laws of the Union, suppress 
maining insurrections, and repel invasions;’ and ‘to provide for organizing, 
may no arming, and disciplining the militia and for governing such part of 
tion, but them as may be employed in the service of the United States.’ In pur- 
: suance of this authority, the act of 1795 has provided, ‘that when- 
S. U.S. ever the United States shall be invaded, or be in imminent danger of 
e he was invasion from any foreign nation or Indian Tribe, it shall be lawful 
uardians, for the President of the United States to call forth such number of 
stly and the militia of the State or States most convenient to the place of 
, section danger, or scene of action, as he may judge necessary to repel such 
tle XIV, invasion, and to issue his order for that purpose to such officer or 
on of the officers of the militia as he shall think proper.’ And like provisions 
nd under are made for the other cases stated in the Constitution. It has not 
that the been denied here that the act of 1795 is within the constitutional 
ot to the authority of Congress, or that Congress may not lawfully provide for 
a limited tases of imminent danger of invasion, as well as for cases where an 
yntention, invasion has actually taken place. In our opinion there is no ground 
d by the HM fora doubt on this point, even if it had been relied on, for the power 
Burns, 8! ‘o provide for repelling invasions includes the power to provide against 
he date the attempt and danger of invasion, as the necessary and proper means 
the 


4 beat o effectuate the object. One of the best means to repel invasion is 
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to provide the requisite force for action before the invader himself 


has reached the soil. 
“The power thus confided by Congress to the President is 


doubtless of a very high and delicate nature. A free people are 
naturally jealous of the exercise of military power; and the power 
to call the militia into actual service is certainly felt to be one of no 
ordinary magnitude. But it is not a power which can be executed 
without a correspondent responsibility. It is, in its terms, a limited 
power, confined to cases of actual invasion, or of imminent danger 
of invasion. If it be a limited power, the question arises, by whom 
is the exigency to be judged of and decided? Is the President the sole 
and exclusive judge whether the exigency has arisen, or is it to be 
considered as an open question, upon which every officer to whom 
the orders of the President are addressed, may decide for himself, 
and equally open to be contested by every militiaman who shall refuse 
to obey the orders of the President? We are all of opinion that the 
authority to decide whether the exigency has arisen, belongs exclu- 
sively to the President, and that his decision is conclusive upon all 
other persons. We think that this construction necessarily results 
from the nature of the power itself, and from the manifest object 
contemplated by the act of Congress. The power itself is to be 
exercised upon sudden emergencies, upon great occasions of State, 
and under circumstances which may be vital to the existence of the 
Union. A prompt and unhesitating obedience to orders is indispens- 
able to the complete attainment of the object. The service is a mili- 
tary service, and the command of a military nature; and in such case 
every delay, and every obstacle to an efficient and immediate com- 
pliance, necessarily tend to jeopardize the public interests. While 
subordinate officers or soldiers are pausing to consider whether they 
ought to obey, or are scrupulously weighing the evidence of the facts 
upon which the commander-in-chief exercises the right to demand 
their services, the hostile enterprise may be accomplished without 
the means of resistance. If ‘the power of regulating the militia, and 
of commanding its services in times of insurrection and invasion, are 
(as it has been emphatically said they are) natural incidents to the 
duties of superintending the common defense, and of watching over 
the internal peace of the confederacy,’ these powers must be so cor- 
strued as to the modes of their exercise as not to defeat the great end 
in view. If a superior officer has a right to contest the orders of the 
President upon his own doubts as to the exigency having arisen, it 
must be equally the right of every inferior officer and soldier; and 
any act done by any person in furtherance of such orders would sub- 
ject him to responsibility in a civil suit, in which his defense must 
finally rest upon his ability to establish the facts by competent proofs. 
Such a course would be subversive of all discipline, and expose the 
best disposed officers to the chances of ruinous litigation. Besides, i 
many instances, the evidence upon which the President might decide 
that there is imminent danger of invasion, might be of a nature not 
constituting strict technical proof, or the disclosure of the evidence 
might reveal important secrets of state, which the public interests 
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and even safety, might imperiously demand to be kept in conceal- 
ment. . -. .- 

“It is no answer that such a power may be abused, for there is 
no power which is not susceptible of abuse. The remedy for this, as 
well as for all other official misconduct, if it should occur, is to be 
found in the Constitution itself. In a free government the danger 
must be remote, since in addition to the high qualities which the 
Executive must be presumed to possess, of public virtue and honest 
devotion to the public interests, the frequency of elections, and the 
watchfulness of the representatives of the nation, carry with them all 
the checks which can be useful to guard against usurpation or wanton 
tyranny.” 

, From the foregoing, the ruling of the Court is that the order of 
June 30, 1916, be set aside; that leave be granted the respondent to 
file the return accompanying the motion for permission so to do; 
and that upon the whole record the petition be dismissed. 





WORTENDYKE v. BLAUVELT, ADMR. 


(N. J. Supreme Court, May 15, 1917). 
Execution—Supplementary Proceedings—Certiorari—Act of 1915 as Repealer. 


Case of Frederick J. Wortendyke, Prosecutor, against Elmer 
Blauvelt, Administrator, etc. Certiorari to an order of the Circuit 
Court in proceedings supplementary to execution, requiring the prose- 
cutor, a judgment-debtor, to make payments out of income upon the 
judgment. 

Argued before PARKER, J., at Chambers. 

Mr. Lewis R. Harris for Prosecutor. 

Messrs. Horton & Tilt for Defendant. 


MEMORANDUM. 


PARKER, J.: The only question in this case is whether the Act 
of 191% (p. 470) operates as a repealer of previous legislation, whereby 
incomes of less than $18 per week could be reached under execution. 
The return in supplementary proceedings in this case showed an in- 
come of $70 per month, and prosecutor claims that the Circuit Court 
had rio right to order the appropriation of any part of it to the judg- 
ment, 

J think the point is well taken. The argument against it is, that 
while the Act cited expressly repeals all inconsistent acts, it does not 
repeal them so far as relates to appropriation of incomes less than $18, 
because itself expressly limited to incomes of that amount or over. I 
think, however, it was intended to provide not only a different method 
of rfaching incomes and wages, etc., but also to limit attack on in- 
comps to those of the designated amount. Legislation previously in 
forced, whereby incomes of lesser amount could be reached, is, to my 
mind, plainly inconsistent with it, and to the extent of such incon- 
sisténcy, repealed. This was assumed in Russell v. Mechanics Realty 
Co, 88 N. J. L. 532. 

i think the income in question was exempt from attack, and the 


order is therefore set aside. 
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MBISNER v. HAMBURG-AMERICAN STEAMSHIP CO. 


(Hudson Common Pleas, May 18, 1917). 
Arrest of Judgment—Petitioner Alien Enemy—Exceptions to Rule. 

Case of Frederick Meisner, Petitioner, against the Hamburg- 
American Steamship Company, Respondent. Decision on motion 
for arrest of judgment. 

Mr. Henry Carless for Petitioner. 

Mr. William W. Jones for Respondent. 

SULLIVAN, J.: In this case a hearing was had on the 5th of 
April, 1917, and immediately after said hearing the Court announced 
its conclusions, and directed the attorney for the petitioner to prepare 
a statement of facts in accordance with such conclusions and present 
them for signature. Several weeks elapsed between the trial of the 
matter and the presentation of the findings to the Court for signature, 
and in the interval a state of war was declared to exist between the 
United States and Germany. At the time of such presentation the 
attorney for the respondent moved in arrest of judgment on the 
ground that the petitioner herein is an alien enemy, in that he is a 
subject of the Imperial Government of Germany. The fact was es- 
tablished by the proofs in the case. 

There can be no doubt but that at common law the motion of 
respondent would prevail. “Alien enemies have no rights and no 
privileges unless by special favor, during time of war.” (2 C. J. 1047, 
citing 1 Blackstone 373). “The right of an alien eneray to sue a 
friendly citizen in the Courts of the latter’s country is suspended 
during the war,” (40 Cyc. 328). “Defense of alien enemy may be 
pleaded in bar or in abatement,” (40 Cyc. 328, Note). 

Exceptions to the rule, however, have been recognized in the case 
of alien enemies resident within the country by license of the govern- 
ment. (40 Cyc. 328). Note citing Clark v. Morey, 10 Johns (N. Y.) 
= and Otteridge v. Thompson, 18 Fed. Cas., No. 10618, 2 Crouch C. 

. 108. 

Such an exception exists at the present time in favor of German 
Nationals, by force of Article 23 of the Annex to the Conventicyn Re- 
specting the Laws and Customs of War on land of the Second Jnter- 
national Peace Conference held at the Hague, 1907, supplemented by 
the proclamation of the President of the United States under dete of 
April 6, 1917. & 

The convention above referred to was ratified by the Governgment 
of the United States, and by the Imperial Government of Gerrfnany, 
has the force of a treaty, and is therefore under our Constitutiofp the 
law of the land. Article 23 of the Annex to said convention profvides 
as follows: 

“In addition to the prohibitions provided by Special Conventfions, 
it is especially forbidden” . . . “(h) To declare abolished, suspe jnded 
or inadmissible in a Court of law, the rights and actions of the} 1 
tionals of the hostile party.” 

Evidently in conformity with said Article the President off the 
United States, in his proclamation of April 6, 1917, declaring the 
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existence of a state of war between the United States and the Imperial 
Government of Germany, and by virtue of the power conferred upon 
him by the statute therein recited, proclaims and directs among other 
things as follows: 

“And so long as they (alien enemies within the United States) 
shall conduct themselves in accordance with law, they shall be undis- 
turbed in the peaceful pursuit of their lives and occupations and be 
accorded the consideration due to all peaceful and law abiding persons, 
except so far as restrictions may be necessary for their own protection 
and for the safety of the United States.” 

The motion will be denied with costs. 





KOZLOSKI v. THE CENTRAL R. R. CO. OF N. J. 


(Union Common Pleas, May 22, 1917). 
Workmen's Compensation—Injury to Arm—Agreement to Accept Compensation. 
Case of Michael Kozloski, Petitioner, against The Central Rail- 
road Company of New Jersey, Respondent. Hearing May 4, 1917. 
Conclusions. 


Mr. Richard F. Henry for Petitioner. 
Mr. William W. Giddes for Respondent. 


CONNOLLY, J.: The petitioner was in the employment of the 
respondent company, at the City of Elizabeth, on the eighteenth day 
of April, 1916, and had been in its employment for several months 
prior thereto. On the day mentioned he sustained an injury caused 
by an accident which arose out of and in the course of such employ- 
ment. It appears that, while he was working on a freight car, a brake 
which he was attempting to release gave way so violently as to throw 
him from the top of the car to the ground. The humerus of the left 
arm was fractured at a point two inches below the shoulder joint. 
Petitioner claims that his disability is partial, but permanent. He 
says he cannot perform work of a laborious character such as he was 
accustomed to do before the accident. Petitioner was taken to a hos- 
pital on the day of the accident, and was treated for his injury by Dr. 
T.E. Dolan. It does not appear whether this physician regularly at- 
tended petitioner thereafter. He saw petitioner, however, on the day 
before the hearing, and states that the function of the arm is impaired ; 
that petitioner cannot lift it over his head, but that there is no per- 
manent injury, and that if he uses the arm, it will be all right in from 
three to six months. In his opinion the petitioner is suffering from a 
disability which impairs the efficiency of the arm to the extent of 15 
per cent. 

On July 19 petitioner was treated by Dr. Wickes Washburn, who 
isemployed by the respondent, at the railroad terminal of the respond- 
ent Company, and received further treatment from him on alternate 
days until some time late in the same month. September 11 was the 
last time he came under the treatment of Dr. Washburn. He returned 
to work on September 16, with the permission of this physician, who 
says that the petitioner’s arm had completely healed at that time. He 
continued at work until December 23, 1916, when he was discharged 
for an alleged violation of the respondent Company’s rules. 
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Dr. Anthony Bacevicz, a witness for the petitioner, states that he 
saw the petitioner nine times—four times last year, and five times 
during the present year. He testifies that in June the petitioner could 
not raise his arm to the level of his shoulder, and that on the day be- 
fore the hearing he could not raise his arm any higher than his shoul. 
der; that he can move it forward and backward, but not upward; that 
he does not know whether petitioner will ever recover from the in. 
jury; that he may get free use of the arm in a couple of years; that 
there exists 25 per cent. of disability; and that fractures near the 
shoulder are very bad. On cross-examination this physician says 
that he advised the petitioner to manipulate his arm; and that it may 
be two or three years before he recovers; and that a calloused cond- 
tion around a healed bone does not impair motion. 

It appears to me that the disability from which the petitioner suf- 
fers will continue for at least two years longer. There is testimony 
of one physician to that effect, and no testimony of the other physi- 
cians, who were subsequently sworn, that it will not continue so long. 
But the amount of the compensation will depend on the provisions of 
the statute. 

The respondent claims that the petitioner entered into an agree- 
ment with it to accept compensation for his injury or disability, and 
that he cannot now come into Court, under the statute, until a year 
has elapsed from the date of making such agreement. The petitioner, 
who is a foreigner, and only slightly acquainted with our language, 
denies that he made any agreement with respondent. The testimony 
shows that the respondent paid petitioner at the rate of $7.62 a week, 
for a period of seventeen and four-sevenths weeks, commencing about 
the time when the agreement is alleged to have been made. Arn agree- 
ment or award of compensation may be modified under section II, par. 
21 (P. L. 1913, p. 309). That paragraph provides that “at any time 
after one year from the time when the same [award or agreement for 
compensation] became operative, it may be reviewed upon the appli 
cation of either party on the ground that the incapacity of the injured 
employé has subsequently increased or diminished.” I do not think 
this provision of the statute precludes the petitioner from maintaining 
this proceeding. The last subdivision of paragraph 20 of the statute, 
as amended in 1913 (P. L. p. 30), provides: “No agreement between 
the parties for a lesser sum than that which may be determined by the 
Judge of the Court of Common Pleas to be due, shall operate as a bat 
to the determination of a controversy upon its merits, or to the award 
of a larger sum, if it shall be determined by the said Judge that the 
amount agreed upon is less than the injured employé or his depen¢- 
ents are entitled to receive.” 

It seems to me that the amount of compensation which respond- 
ent claims was agreed upon between it and petitioner, is less than the 
injured employé was entitled to receive. It is therefore necessary fot 
the Court to fix the number of weeks for which compensation should 
be allowed, and this is a difficult problem, which does not seem to have 
presented itself to counsel on either side in the proceeding. The testr 
mony in this proceeding does not show the disability to be of a per 
manent character. All the physicians swear that the petitioner wil 
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ultimately have the full and normal use of his arm, but it will, in my 
judgment, take two years before he can use the arm to the same ex- 
tent as he did before the injury happened. In the meantime he will 
be deprived of 25 per cent. of the efficiency of the arm. I am guided 
in my findings, as to the extent of the injury and the percentage of 
the disability, by the testimony of Dr. Bacevicz. The statute allows 
two hundred weeks’ compensation for the loss of an arm, and if the 
petitioner’s 25 per cent. disability were permanent, he would be en- 
titled to 25 per cent. of two hundred weeks, or, in other words, to com- 
pensation for fifty weeks. In making compensation for a temporary 
disability, the Court must take into consideration the provisions 
made for permanent disability, but the proportion which the former 
must bear to the latter cannot be determined at all times with mathe- 
matical precision. I have given the matter sub judice careful con- 
sideration, and have concluded that an allowance of compensation for 
a period of forty weeks would be in conformity with the provisions of 
the statute. 

The petitioner was receiving at the time of his injury 23} cents 
an hour for an eleven-hour day, and worked full time, as is demon- 
strated by the testimony, and by the fact that the respondent paid him 
$7.62 a week for several weeks following the injury, which was based 
upon his average weekly earnings, including a period when his com- 
pensation was 22} cents an hour. He will be entitled to compensa- 
tion for the period specified to the extent of fifty per cent. of his 
wages, based on 234 cents an hour. But from this award there must 
be deducted the sum of $133.90 paid for the period commencing May 
2and ending September 1, 1916. 

I will direct that petitioner pay his counsel a fee of $30 for ser- 
vices rendered to him in connection with this proceeding. Costs will 
be assessed against the respondent. Commutation is denied. 

An order may be entered in accordance with these conclusions. 





DAMATO v. BOBBINEK AND ATKINS. 


(Third Judicial District Court of Bergen Co., February 2, 1917). 
Accident on Public Highway—Motor-Truck on Wrong ide of Road— Damages. 


Case of John Damato, Plaintiff, against Lainbertus C. Bobbink 
and Frederick L. Atkins, trading under the name of Bobbink & 
Atkins, Defendants. In tort. 

Messrs. McCarthy & Egan for Plaintiff. 


Mr. Hamilton Cross for Defendants. 


MEMORANDUM. 


STAGG, J.: This suit is brought to recover from the defendants 
damages for an accident that occurred on the Paterson Plank Road 
near Secaucus, in the County of Hudson. The driver of the plaintiff’s 
tam was driving east on said road with a loaded wagon. He was on 
the right-hand side of the road, and the auto-truck of the defendants, 
triven by an employé, was approaching from the opposite direction 
on said road on its, the auto-truck’s, right-hand side. If both had 
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continued each keeping on his side of the road no accident would 
have occurred, but, when within a short distance of each other, the 
auto-truck came across the road and ran into the plaintiff’s team, 
That act was negligence, unless it can be excused by reason of the 
motor-truck having become suddenly unmanageable by reason of 
some part of its machinery becoming disarranged; and that can 
only excuse the defendant if he can show that proper and reasonable 
inspection of the motor-truck had been made by some person com- 
petent to inspect within a reasonable time previous to the time 
of the accident, and that at said inspection the motor-truck had been 
found in good condition. 

The defendants admit that their motor-truck left its proper side 
of the road and ran into the team and wagon of the plaintiff, but 
seek to excuse the same because they say that the stearing gear 
became disarranged and thereby the motor-truck became untmanage- 
able. The defendants failed to show that a proper inspection of 
this motor-truck had been made within a reasonable time, and I find 
as a fact that, if the defendants or their agents or employés had 
made such inspection, the defect in the stearing gear of said motor- 
truck would have been discovered and the accident avoided. 

Judgment must therefore go in favor of the plaintiff, and the next 
question is how much. Plaintiff’s horse was injured and died. He 
originally cost three hundred and twenty-five dollars, but he had 
depreciated in value, and I think the sum of two hundred and twenty- 
five dollars a fair allowance. The pole of the wagon was broken, for 
which I allow the sum of six dollars. The plaintiff spent eight dol- 
lars for medical attention, which I also allow. The rest of the plain- 
tiff’s demands are disallowed. 

The result is judgment in favor of the plaintiff against the de- 
fendants for the sum of two hundred and thirty-nine dollars and 
costs. 





OSBORNE v. WARREN FOUNDRY AND MACHINE Co, 


(Warren Common Pleas, May, 1917). 
Workmen’s Compensation—Iron in Eye Affecting Both Eyes— Written Notice to Employer 
Not Given. 

Case of William Osborne, Sr., Petitioner, against Warren Foundry 
and Machine Company, Respondent. Upon petition for compensation 
under Workmen’s Compensation Act. 

Mr. John M. Cody and Mf. Marshall Miller of counsel with 
Petitioner. 

Mr. W. H. Walters of counsel with Respondent. 


ROSEBERRY, J.: The petitioner had been employed by the 
respondent for several years before the time of the alleged injury, 
which, petitioner says, occurred in the latter part of December, 191%, 
while he was engaged in feeding the cupola, in placing a large piece 
of iron in the mouth of the furnace, by a small particle of iron which 
was knocked off and struck petitioner in the pupil of the left eye. 
fellow workman removed the piece of iron from the eye and petitioner 
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worked the rest of that day, and some days thereafter, until his eye 
becoming inflamed, when he consulted Dr. Drake, of Phillipsburg, 
N. J., who advised him to consult Dr. J. King Love, a specialist, of 
Easton, Pa. 

The records of the respondent show that petitioner continued to 
work for respondent until the 21st day of January, 1913, and after that 
did not return to work until the 5th day of May, 1913, and he worked 
off and on until the 12th day of September, 1913, when he left respond- 
ent’s employment. 

At the time of the accident to petitioner the respondent was pay- 
ing him at the rate of $2. 05 a day, or $12.30 a week. 

The result of the injury was an inflammation of the iris, causing 
an adherence of the iris to the cornea, and it produced sympathetic 
opthalmia in the other eye. The petitioner says, that his left eye can 
distinguish daylight from darkness, while the “other eye is no good 
at all.” 

When petitioner left respondent in September, 1913, he went to 
work at the Ingersoll Rand Drill Company, of Phillipsburg, N. J., 
and for the last two years he worked in tempering steel and is still 
working there in that business. He had charge of four furnaces. 

While the accident to petitioner perhaps originally arose out of 
and in the course of his employment by respondent the question arises, 
Did the employer have actual knowledge of the occurrence of the 
injury under the 15th section of the New Jersey Workmen’s Compen- 
sation Act, or a notice as in that section required? The kind and 
nature of the notice is clearly stated in the 16th section of the same Act 
to be in writing and sufficient to advise the respondent that the peti- 
tioner, by name, received an injury in the course of his employment 
on or about a specified time, at or near a certain place. Notice served 
at the office of the employer, or on the person who was the employé’s 
immediate superior, shall be a compliance with the Act, or if served 
like a summons in a civil action or mailed to the employer. 

The 17th section of the Act shows that actual knowledge or 
written notice is necessary, so that “after an injury, the employé, if 
so requested by his employer, must submit himself for examination at 
some reasonable time and place within the State, and as often as 
may be requested, to a physician or physicians authorized to practice 
under the laws of this State.” 

In Jones v. Richard Thomas & Co., Ltd., (1916), W. C. & Jus. 
Rep. 76 (Court of Appeals, Eng.), Lord Cozens-Hardy, M. R., said: 
“If the employers had known of this accident they would have con- 
sulted their dcotor, who would have seen the man’s wound before 
it had healed up, and they would also have had an opportunity of 
investigating the matter and ascertaining from the other workmen 
what the man was doing on the day of the alleged accident, and 
whether there was any accident at all.” Phillimore, I. J., was of the 
same opinion and said: “Having regard to the statements in the evi- 
dence, it is clear that notice was not given as soon as practicable after 
the happening of the accident. It is, however, provided in section 2, 
sub-section 1 (a) that want of notice ‘shall not be a bar to the main- 
tenance of such proceedings if itisfound . . . that the employer 
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is not . . . prejudiced in his defense by the want of notice’ 
In a case where it is a question of doubt whether an action arises out 
of and in the course of the employment it is obvious that, if for that 
purpose alone, the employers are prejudiced. They may want to get 
the man’s own story, and compare that with what they can ascertain 
from elsewhere.” 

The petitioner says that he gave verbal notice to Mr. Luke 
Exley, his immediate superior, and to Superintendent John Tirrell, 
of his injury. Both of them deny this. So does Mr. Alfred Haley, 
the foreman, deny any information. While all three deny any knowl- 
edge of his injury it has not been shown that the respondent had any 
knowledge of petitioner’s injury. Knowledge is to know a thing, 
while notice is to be informed. The two are clearly distinct. The 
purpose of the Act is that the employer must know of the injury. 
“First-hand personal knowledge is not what is meant, but knowledge 
in common parlance, such knowledge as most of us are confined 
to in the daily affairs of life.” Allen v. City of Millville 87 N. J. L. 
356, p. 358. 

But where it has the character of a notice it must be in writing 
and conform to the 16th section of the Act. Id., page 357. 

So are the cases decided by the English Court of Appeals: the 
notice of the injury must be in writing. Hughes y. Cord Talon Col- 
liery Co. (1909), 1 K. B. (Eng.)957; Griffiths v. Atkinson (1912), 5 
B. W. C. C. (Eng.) 345; Brady v. Canadian P. R. Co. (1913), 6 B. W. 
C. C. (Eng.) 680. 

Lord Cozens-Hardy, M. R., in Fox v. Barrow Hematite Steel Co. 
(1915), 84 L. J. R., B. N. S. (Eng.) 1327, says: “I may say at once 
that, prima facie, the Act says that notice in writing shall be given of 
the accident.” 

The petitioner after leaving the employ of the respondent in 
September, 1913, went into the employ of the Ingersoll Rand Com- 
pany, and for two years had charge of four furnaces in tempering steel 
which required from 1,400 to 1,800 degrees of heat for the work. 

This is a case where the respondent particularly should have had 
the benefit of the 17th section of the Workmen’s Compensation Act, 
either through knowledge or written notice, and respondent had 
neither. I will, therefore, dismiss the petition. 





IN RE BOROUGH OF TOTOWA. 


(State Board of Taxes and Assessment, May, 1917). 
Assessment of Tax on Mausoleum Cametery—Exemption Act of 1916—Constitutional Law. 


In the matter of the appeal of the Borough of Totowa from 
the action of the Passaic County Board of Taxation in cancelling 
the assessment levied for the year 1916 on property of The Mausoleum 
Builders of New Jersey, located in said Borough. 

Mr. Walter R. Hudson for Petitioner. 

Mr. Michael Dunn for Respondent Taxpayer. 

THE BOARD (Memorandum by Mr. Jess): The following 
statement of facts is agreed upon by counsel for the petitioner and 
the respondent in the above entitled appeal: 
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“This is an appeal from the action of the Passaic County Board 
of Taxation in granting an appeal as to an assessment of $35,000 
upon a building known as a mausoleum, erected upon a plot 100 feet 
by 150 feet, in Laurel Grove Cemetery in the Borough of Totowa. 
The appeal was granted by the Passaic County Board of Taxation, 
and the assessment cancelled on the ground that the property is 
exempt under statute approved March 21, 1916, public laws, page 477, 
chapter 2338, sub-division 6, appearing on page 479, and which act is 
known as ‘An Act to prescribe the conditions and restrictions under 
which public vaults, crypts, or mausoleums for the interment of human 
bodies may be constructed, and fixing penalties for failure to comply 
therewith.’ The appeal was also based on the further ground that 
the property is exempt under section 3, sub-division 6, of the General 
Tax Act, which exempts ‘Graveyards not exceeding ten acres of 
ground, cemeteries and buildings for cemetery use erected thereon.’ 

“The land referred to in the assessment is a plot in the Laurel 
Grove Cemetery. This cemetery is conducted by the Laurel Grove 
Cemetery Company, a body corporate, having a special charter 
granted by the Legislature of our State, approved March 22, 1872 
(P. L., p. 755). 

“This Company had authority to establish a cemetery in Passaic 
county to the extent of two hundred (200) acres of land. In 1887, 
under full authority of its charter and its permits, it purchased land 
and located a cemetery in what is now known as Totowa Borough. 
The grounds were laid out in lots and plots, with walks, avenues and 
roadways leading from the highway to its different sections. These 
grounds have been only used for burial purposes since the cemetery 
was established there in 1887. 

“The land in question, on which this assessment was made, is a 
plot of ground 100 feet in width by 150 feet in depth, located west of 
section 4 in the center of the cemetery, bounded on the north by 
Overlook Road and on the south by Upper Mead Road. The 
Mausoleum Builders of New Jersey have agreed to purchase said 
plot of land for the purpose of erecting a mausoleum for the burial 
of the dead, for a certain consideration, a part of which was paid and 
the balance remains unpaid. A resolution accepting their proposition 
was passed by the Laurel Grove Cemetery Company, and it provides 
that the Mausoleum Builders of New Jersey may erect mausoleums 
on the land in question for the burial of the dead, but that the plans 
and specifications for the same shall be first approved by the directors 
of the cemetery company, and that the mausoleum is to be main- 
tained, run and operated, after its completion, under the terms and 
conditions of an agreement to be hereafter made between the parties 
concerning the same. The resolution further provides that the land 
isto be conveyed subject to the rules and regulations governing the 
cemetery, as far as the same are applicable. 

“During the year 1913 the Mausoleum Builders of New Jersey 
began to erect on the said land a place of sepulture for the dead, known 
a%amausoleum. It was complete about April 1, 1915. The building 
sdesigned and constructed and can be used for no other purpose than 
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a burial place for the dead, and it is subject to the rules and regulations 
of the cemetery company. 

“The mausoleum building is erected on a site which the Laure] 
Grove Cemetery agreed to sell to the Mausoleum Builders of New 
Jersey as above stated, and has been erected and completed in ac. 
cordance with all health regulations. It contains about 400 crypts 
which are sold to such persons as may desire to purchase them as 4 
perpetual resting place for the dead. Thirty-three of these crypts 
had been sold up to the time of the assessment under review, and in 
most of the crypts so sold interment of bodies have already been 
made.” 

An assessment upon the property involved in this appeal was 
sustained by the Board of Equalization of Taxes for the year 1914 
(Report State Board of Taxes and Assessment for 1915, Part 1, page 
29). This action was affirmed by the Supreme Court (96 Atl. Rep. 
494), and by the Court of Errors and Appeals (100 Atl. Rep. 236). 

The exemption of the property from taxation upon this appeal 
is claimed by virtue of Chapter 233, Laws of 1916, p. 477, entitled 
“An Act to prescribe the conditions and restrictions under which pub- 
lic vaults, crypts or mausoleums for the interment of human bodies 
may be constructed, and fixing penalties for failure to comply there- 
with.” Section 6 of this Act provides that “All mausoleums, vaults, 
crypts or structures intended to hold or contain the bodies of the dead, 
now erected or which may hereafter be erected, and located within any 
duly authorized cemetery organized in accordance with the laws of the 
State of New Jersey, shall be exempt from taxation in like manner as 
such cemeteries are now exempt by law.” 

We concur in the view of counsel for the petitioner that this Act 
is unconstitutional, so far at least as it seeks to confer immunity from 
taxation. This Board, however, is bound by the plainly expressed 
language of the statute, and must therefore affirm the action of the 
Passaic County Board of Taxation in cancelling the assessment. 





IN RE NEW JERSEY WATER SERVICE CO. 


(Board of Public Utility Commissioners, May 16, 1917). 
Approval of Vorporation Sale of Treasury Stock to Pay Dividends. 


In the matter of the petition of the New Jersey Water Service 
Company for approval of a sale of $25,300 par value of treasury stock. 
Report. 


Mr. T. J. Grayson for the Company. 


THE COMMISSION: This application is for the approval of 
the sale, for cash at par, of 253 shares of treasury stock, which were 
acquired by the Company upon its formation through the merger and 
consolidation of the Haddonfield Water Company and the United 
Water Company, $25,337.50 par value of the former’s capital stock 
having been owned and held by the latter; which was exchanged fora 
like amount of the capital stock of the consolidated company and thus 
came into the treasury of the New Jersey Water Service Company 
when it took over the assets of the two constituent companies. 
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In the Board’s certificate of April 22, 1913, approving the issuance 
of $63,500 par value of capital stock of the New Jersey Water Service 
Company, in exchange at par for the outstanding capital stock of its 
above two constituent companies, attention was directed to the fact 
that “there will come into the treasury of “The New Jersey Water Ser- 
vice Company’ shares of its capital stock of the par value of twenty- 
five thousand three hundred thirty-seven dollars and fifty cents ($25,- 
337.50), and that the sale or other disposition of these shares will re- 
quire the approval of the Board under P. L. 1911, chapter 195, section 
18 (h).” The sale of $37,000 of this stock has already been approved 
by the Board, and its approval is now sought for the sale of the re- 
maining $25,300. 

At the hearing on the application for the approval of the issuance 
of the above $63,500 capital stock, three ways were suggested to the 
Company for the disposal of the amount thereof coming into its treas- 
ury: (1) that all shares of such stock be cancelled; (2) that they be 
sold for not less than $17,500 in cash, which was the amount originally 
paid for the stock by United Water Company, and the proceeds used 
to pay off an equal amount of floating indebtedness incurred for con- 
struction purposes prior to the consolidation; or (3) for the purpose 
of making additions and betterments to the Company’s plant and 
equipment subsequently to that date. 

It is for the latter purpose that it is proposed indirectly to use 
the proceeds from the contemplated sale of the $25,300 capital stock 
remaining in the treasury of the Company, inasmuch as the payment 
of a dividend declared out of the surplus to the extent of the proceeds 
from the sale of this stock, which amount of surplus has been invested 
in additions to plant and equipment made since the date of the con- 
solidation, is in the final result equivalent to having paid out in 
dividends the cash derived from surplus earnings during the period 
and having made the plant extensions out of the proceeds from the 
sale of capital stock. 

The application of the proceeds from the sale of stock to the pay- 
ment of a dividend declared out of surplus under the circumstances 
above set forth will result in capitalizing through an issue of stock 
expenditures for extensions made out of earnings, and is therefore a 
proper purpose for which stock may be issued. 

Under date of November 14, 1916, the Board’s approval was 
granted to an issue of $218,100 par value of the New Jersey Water 
Service Company’s first and refunding mortgage bonds, part of which 
were to be used in capitalizing construction work done during the 
years 1913, 1914 and 1915, amounting to $38,210.84, the greater part 
of which represents invested surplus. No bonds have yet been issued 
for refunding any part of these expenditures, and if the latter should 
be capitalized to the extent of $25,300 through the sale of treasury 
stock, as many bonds as would be required to yield this amount of 
money could no longer be issued for the specific purpose for which the 
Board’s approval of their issuance was granted. The question, there- 
fore, naturally arises whether the Board should not first withdraw its 
approval of the issuance of this amount of bonds, before approving 
the sale of treasury stock for virtually the same purpose. 
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As above stated there was one other way suggested to the Com- 
pany at the hearing on the application for the approval of the merger 
and consolidation resulting in its formation, in which could be used the 
proceeds from the sale of its treasury stock, namely, to refund an 
equal amount of floating indebtedness outstanding on that date and 
representing uncapitalized plant expenditures. This indebtedness has 
not yet been liquidated through the proceeds from sale of stocks 
bonds, or other evidences of indebtedness the issuance of which re- 
quires the Board’s approval, in which case there could be issued at the 
present time for proper capital purposes more than $30,000 par value 
of securities in addition to those which the Board already has granted 
the Company permission to issue. 

Inasmuch as the liquidation of floating indebtedness incurred for 
construction work done prior to a given date through an issue of 
bonds, and the capitalizing of extensions made after such time 
through the sale of stock, is in the final result equivalent to capitalizing 
the latter by issuing bonds in payment therefor and to refunding the 
former through an issue of stock, the application to the latter purpose 
of the proceeds of as many bonds as are required to yield $25,300, 
therefore, may be regarded, under the above circumstances, as being 
used indirectly to capitalize that amount of construction work done 
between January 1, 1913, and December 31, 1915, the specific purpose 
for which the issue of this amount of bonds has heretofore been ap- 
proved. Accordingly, with the understanding, and upon the con- 
dition that the proceeds from the issue of said amount of bonds be 
used solely for the liquidation of floating indebtedness representing 
uncapitalized plant expenditures at the time of the consolidation, the 
Board will approve the sale of the remaining $25,300 par value of the 
Company’s treasury stock, for the purpose of paying a dividend of that 
amount to be declared out of the accumulated surplus of the past four 
vears, practically all of which has been invested in additions and bet- 
terments to the Company’s water service property. 





Knowledge of the existence of a nuisance and its harmful effect 
is held necessary in the Alabama case of Lamb v. Roberts, L. R. A. 
1)16F, 1018, to render a receiver taking possession of a railroad after 
the creation of a nuisance on its right of way liable for injury thereby 
caused to neighboring property owners. 





IN RE JERSEY CENTRAL TRACTION CO. 


(Board of Public Utility Commissioners, May 21, 1917). 
Application for Approval of Lease of Traction Company. 

In the matter of the petition of the Jersey Central Traction Com- 
pany for approval of lease to Central Jersey Traction Company. Re- 
port. 

Mr. H. B. Gill and Mr. C. L. S. Tingley for the Companies. 

THE COMMISSION: The Jersey Central Traction Company 
was formed by consolidation of several street railway companies or- 
ganized under the Street Railway Act. In August, 1904, it accepted 


anc 
vid 
her 
Dis 


Etk 
Lay 
ly 

que 
less 
met 





Com- 
erger 
-d the 
id an 
e and 
3s has 
stocks 
th re- 
at the 
value 
‘anted 


ed for 
ue of 

time 
lizing 
ig the 
irpose 
5,300, 
being 
- done 
irpose 
2n ap- 
» con- 
ids be 
enting 
n, the 
of the 
»f that 
st four 
id bet- 


MISCELLANY. 189 


the provision of the Traction Act. The Jersey Central Traction Com- 
pany was organized for a period of fifty years, terminating March 31, 
1941. In reorganizing the finances of the Company a new mortgage 
is to be created, which does not mature until 1947. 

The Company’s officials are of the opinion that there is no 
statutory authority by which the life of the Company can be extended, 
and they have, therefore, resorted to the plan of organizing a new 
Company known as the Central Jersey Traction Company, and to 
later consolidate the Central Jersey Traction Company with the 
Jersey Central Traction Company. 

The Central Jersey Traction Company was organized February 
ist, 1917, with an authorized capital stock of $900,000, of which $25,- 
000 is issued for cash. The amount of $25,000 was deposited with the 
State Treasurer under date of February Ist, 1917, in accordance with 
the terms of the Street Railway Act. 

The Central Jersey Traction Company has an authorized existence 
for a period of one hundred years, terminating February 1st, 2017. 

In the petition before the Board, the Jersey Central Traction Com- 
pany asks approval of a lease by which all of the franchise and prop- 
erty of the Jersey Central Traction are to be leased to Central Jersey 
Traction Company, and by which certain personal property, materials 
and supplies of a value of at least $25,000 are sold and transferred to 
the Central Jersey Traction Company, all as set forth in schedule 
attached to the Company’s application and valued approximately at 
$25,532. 

By this arrangement the new Company becomes lessee of all of 
the franchises and property of the Jersey Central Traction Company 
and the owner of the tools, materials and supplies necessary for the 
operation of the property leased. 

A certificate will issue authorizing the execution of the lease and 
the sale of the property, as prayed for in the petition, the proceeds 
received by the Jersey Central Traction Company to be credited to 
the proper capital acccunts. 





Under statutes providing permanent tenure for school-teachers, 
and allowing their dismissal only for good cause shown, a rule pro- 
viding that marriage of a woman teacher shall automatically vacate 
her position is held unreasonable in the Oregon case of Richards v. 
District School Board, L.R.A. 1916C, 789. 


MISCELLANY 





PROFESSIONAL ETHICS. 


The Committee of Professional 
Ethics of the New York County 
Lawyers’ Association has recent- 
ly passed upon the following 
questions, which may more or 
less interest some of the new 
members of the Bar: 


“Question—A creditor placesa 
claim for suit in the hands of A, 
an attorney. Suit is instituted 
against the debtor, and upon the 
receipt of the summons and com- 
plaint, he calls on A, the attorney, 
and acquaints A with his affairs, 
and desires to retain A as his at- 
torney to look after his affairs. It 
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becomes necessary to call a meet- 
ing of the creditors of the debtor 
and arrange for an extension of 
time within which to pay his 
debts. Before A accepts a retain- 
er from the debtor, he informs the 
debtor that before he can act in 
the matter it is necessary that the 
creditor whom A represents be 
paid in full, and the debtor agrees 
to do that. 

“Answer—In the opinion of the 
Committee, the acceptance of em- 
ployment from the debtor is im- 
proper, because the attorney, as 
representing the first creditor, by 
securing the preference specified, 
assumes a position incompatible 
with impartially counselling the 
debtor or representing him fairly 
to the other creditors. 

“Question—A is engaged in the 
collection business and is not an 
attorney. He represents various 
clients. B is an attorney, and is 
retained by A to institute certain 
actions and draw certain papers 
in actions in the name of clients 
of A, and is to receive his fee from 
A at an agreed price for each item 
of work performed. 

Is it permissible for an attorney 
in this manner to accept retainers 
from a person engaged in the col- 
lection business who is not an at- 
torney ; and does it make any dif- 
ference whether A and B are in 
the same office or have separate 
offices? 

“Answer—Even if the practicé 
in this case is not illegal, as being 
in principle the splitting of fees 
between a lawyer and a layman, 
or as permitting a _ collection 


agency to practice law, still it is 
improper in the opinion of the 
Committee, which has frequently 
stated that the relation between 
the client and the lawyer should 
be a direct personal relationship. 
In the opinion of the Committee, 


it makes no difference whether A 
and B are in the same office, or 
have separate offices. 
“Question—ls it the opinion of 
the Committee that it is improper 
for an attorney to accept any com- 
mission on or rebate from the 
charges of printers, stenograph- 
ers, auctioneers or other persons 
serving the legal profession for 
work or services ‘performed in 
litigation, or in other matters in 
which his client is interested, 
(a) Without first revealing his 
intention so to do to his client; 
(b) Even with his client’s 
knowledge and consent ? 
“Answer—So long as the savy- 
ing thereby effected is placed to 
the credit of the client’s account 
with the attorney, and the client 
is advised thereof, the Commit- 
tee sees no impropriety in the 
course suggested. The vice lies 
in concealment from the client.” 





LAWYER’S ONLY SON. 


On the evening or during the 
night of May 11th, while Mr. 
Francis Bergen, only son of Mr. 
Frank Bergen, of Newark and 
Bernardsville, chief counsel for 
the Public Service Corporation, 
was on his way to a military camp 
in the northern part of the State 
of New York, he was killed in an 
auto-accident, by the overturning 
of his machine. He was found 
near Glen’s Falls, N. Y., by pass- 
ers-by, and, as there was no wit- 
ness to the accident, the details 
will never be known. Mr. Bergen 
had only recently graduated from 
Yale College and was enlisting for 
the war. Messages of sympathy 
to his father from members of the 
Bar throughout the State were 
numerous, and to these the Jour- 
nal adds its own note of apprecia- 
tive sorrow. 
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A JURIST AND HIS OATH. 


A considerable time ago there 
appeared in the Central Law Jour- 
nal of St. Louis an account of a 
fee bill and of subsequent pro- 
ceedings in a Court at Alabama, 
which at least made interesting 
reading. The writer gives the 
name of a well-known member of 
the Birmingham Bar as the teller 
of the anecdote, and this is his 
report of it: 

“Judge Miller is one of the most 
popular Judges of the City Court 
or Birmingham and one of the 
ablest. As a _ practitioner, he 
gained much distinction, especial- 
ly in Chancery pleading and 
practice. Some years ago he was 
employed by a large corporation 
of the Birmingham district as spe- 
cial counsel to defend a suit in 
the Chancery Court. The suit in- 
volved title to a desirable tract of 
land worth about $15,000. He 
successfully fought the case 
through the Chancery and Su- 
preme Courts and rendered a bill 
for his fee, making it $3,000. The 
president of the company thought 
the charge rather high and wrote 
Judge Miller as follows: 


“ ‘Birmingham, Ala., 


“‘Dear Judge Miller: Our 
company fully appreciates the 
valuable and successful services 
rendered for us by you in our re- 
tent important land case in the 
Chancery Court, but we do not 
understand your inclosed bill for 
8,000 as a fee. We assume that 
you have made a mistake in your 
igures, as the land is not worth 
nore than $15,000 and the bill you 
tave rendered is one-fifth the en- 
ire value of the land. Ten per 
tent. is the usual charge for col- 
keting a claim, and we do not 
think we should be asked to pay 
nore than 10 per cent. of the value 


of the property involved. We are 
therefore inclosing our check for 
$1,500 and returning your bill, 
which we will thank you to cor- 
rect and return to us receipted. 
Yours very respectfully, 
Company, 
“ ‘By President.” 

“The reply was: 

“*Gentlemen: Yours of Fri- 
day, the 13th, inclosing to me 
your check for $1,500 and return- 
ing my bill for fee of $3,000 is 
just received. You say you as- 
sume that I made a mistake in my 
figures in rendering bill for $3,000. 
You are correct, and I thank vou 
for calling my attention to it. I 
intended to render bill for fee of 
$5,000, but inadvertently made a 
figure 3 instead of a5. I herewith 
return corrected bill for $5,000 
and also your check for $1,500, 
which I could not think of accept- 
ing as a full fee for trying a case 
in the Chancery Court, even 
where the value of property in- 
volved might be far less than it 
was in your case. Kindly send 
me check for $5,000 in full pay- 
ment of my fee, and oblige, yours 
truly, 

Joun Hearst MILER.’ 


“The corporation refused to 
pay the bill and, as Judge Miller 
refused to take any less, suit was 
brought in the Circuit Court by 
the Judge to recover his fee. The 
case came to trial before Judge 
John C. Pugh, when he was on the 
Circuit bench. Judge Miller took 
the stand and related the numer- 
ous and valuable services he had 
rendered as special counsel for the 
corporation. Mr. Blank, the 
eminent counsel for the corpora- 
tion, took him in hand for cross- 
examination. After going into 
the details of the services ren- 
dered, he said: ‘Judge Miller, 
will you kindly explain to this 
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Court and the jury the reason you 
made such an exorbitant charge 
of $5,000 for a fee in this case?’ 
Judge Miller hesitated a moment, 
then gravely answered: ‘Mr. 
Blank, I thought the reason 
would be plain to you or any 
member of the Bar. I admit it is 
a very high fee, but as you insist 
on my stating the reason for such 
a high charge, I can only say it is 
because I am the greatest Chan- 
cery lawyer in the state of 
Alabama.’ 

“Mr. Blank was too much over- 
come to proceed further and the 
trial ended with a judgment in 
favor of Judge Miller. After the 
trial was over, and as Judge Pugh 
and Judge Miller were leaving the 
courtroom together, the former 
said: ‘John, that was a pretty tall 
statement you made on the wit- 
ness stand, that you are the great- 
est Chancery lawyer in the state. 
There are some good Chancery 
lawyers here, you know. There’s 
Ed Campbell and Cabiniss and 
Latady and Harry Sims and sev- 
eral others.’ 

“Judge Miller replied: ‘Yes, I 
know it was a pretty strong state- 
ment and it made me feel rather 
snobbish to sit there and make it, 
but what else could I do when 
asked the question direct. Great 
Heavens, man, I was under 
oath.’ ” 





WORKMEN’S COMPENSATION AGT. 


The American Law Book Co., 
as part of its Cyc-Corpus Juris 
system, has issued in pamphlet 
form, covering 146 pages, a full 
article on the topic of the Work- 
men’s Compensation Acts of the 
various States. Reference is made 
in the footnotes, which are as 
usual voluminous, to every re- 
ported case in the United States, 


including many in England. This 
article is designed for temporary 
use until the topic is reached in 
the due course of publication of 
the Corpus Juris. Its value at this 
time cannot be overestimated. 





OBITUARY. 


MR. MARCUS B. TAYLOR, 


Mr. Marcus Bloomfield Taylor, 
of Keyport, died on May 9 in his 
77th year. He was the son of 
Matthias Taylor, a soldier in the 
War of 1812, and of Hannah Os- 
born, his wife, and a grandson of 
David Taylor, a soldier of the 
Revolution. His _ great-grand- 
father, Rev. Daniel Taylor, was 
the first Presbyterian minister at 
Orange. 

Marcus B. was born in Venango 
Co., Pa., to which place his par- 
ents had removed from Bloom- 
field, N. J., (in 1837), on July 7, 
1840; was educated at the high 
school at Cuyahoga Falls, Ohio; 
read law with the late Hon. H. S. 
Little, of Matawan, and was ad- 
mitted as an attorney in June, 
1865, and as a counselor three 
years later. He was long con- 
sidered one of the most prominent 
members of the Monmouth 
county Bar, but had never sought 
or held public office. For sev- 
eral years he was a partner of the 
late Rensselaer W. Dayton, of 
Matawan. During a period of ill 
health he went West, remaining 
there several years, but later re- 
turned to Keyport to resume prac- 
tice, in which he continued to be 
active until two years ago, whe 
he retired. 

On Oct. 10, 1866, he married 
Eugenia, daughter of Thomas B. 
and Amelia (Walling) Stout, of 
Keyport. His present nearest liv- 
ing relative is Mr. William Tay- 
lor, of Montclair, a nephew. 
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